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IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R03-19
PART 309 SUBPARTA - )
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RESPONSETO IERG MOTION FOR A THIRD HEARING

Without a traceor shameor evenirony, theIllinois EnvironmentalRegulatory

Group(“IERG”) hasaskedfor a third hearingin this proceedingalthoughIERGhas

arguedrepeatedlythatpersonsseekingto preventimproperdischargesofpollutantsinto

Illinois watersshouldneverbeallowedevena secondhearing.

This rulemakingproceedingis importantandtheBoardshouldcertainly allow all

interestedpartiesafull opportunityto comment.Thepotentialevil thatIERG and other

membersoftheregulatedcommunityseekto avoidthroughtheirparticipationin this

proceedingis not trivial. If this Boardwereto adoptrulesthatleadto unnecessary

safeguardsfor public participationin the issuanceofNationalPollutantDischarge

EliminationSystem(“NPDES”) permits,therecouldbe someunnecessarydelayin the

issuanceofpermits.Suchdelaycouldcostpermit applicantssomemoney.

Ontheotherhand,hastyorunder-informedissuanceofanimproperNPDES

permit canresultin exposureofhumansorwildlife to pathogens,toxinsorother
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potentiallylethalpollutants.GrantingIERG’srequestfor athird hearingwould further

delaytheenactmentofrulesnecessaryto ensurethatcitizensseekingto preventissuance

ofimproperpermitshaveafull opportunityto work to protectpublic healthandIllinois

rivers, lakesandstreams.

While theseproceedingsareprolonged,theIllinois EnvironmentalProtection)

Agencycontinuesto makedecisionson numerousNDPESpermits everymonth.

Petitionerswere informedat theApril 2, 2003hearingthatgrantingathird hearingwould

meanthat thecurrentunsatisfactorysituationregardingpublic participationwould be

extendedat leastthreemonths. IERGhasnotproposedamoratoriumon permitissuance

for theperiodduringwhich theseproceedingswould be delayedto accommodateIERG’s

third hearingrequestand, ofcourse,no suchmoratoriumcanbe granted.

In additionto theneedexpeditiouslyto establishrules thatassurean opportunity

forpublic participationin thepermittingprocess,anumberofotherfactorsweighagainst

IERG’s motion.

1. IERGhadwell over two monthsaftertheJanuary13, 2003 filing ofthe

Petitionto formulateits position.In fact, IERGhadover five monthsto contemplateits

position.Last fall, petitionerspresentedadraft ofthepetitionto IERGand other

interestedpartiesthatwaslittle different from whatpetitionerslaterfiled. Petitionersalso

answeredquestionsregardingthedraftpetitionat an October2, 2002meetingheldby

IEPA andattendedby an IERGrepresentative.

2. It is not asthoughno onewith IERG’s concernshasbeenableto testify.

Five witnessesconcernedaboutpotentialdelaysin permitissuancetestifiedat theApril

2, 2003 hearing.
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3. IERG itselfmaystill commenton thepetitionthroughawritten

submission.Theclosingdatefor writtencommenthasnotbeenset.Petitionerssuggest,

however,that no morethanthirty daysbe grantedfor writtencommentafterthedateof

theBoard’sdecisionon IERG’s motion.

4. IERG’sallegedconcernthatatranscriptofthefirst hearingwasnot

availableprior to the secondhearingis inflated.IERGcounselwaspresentatthefirst

hearing(andthemeetinglastOctober)andhadplentyofopportunityto learnaboutthe

detailsof thepetition. TheBoardhasneverrequiredthatwitnessesgivetranscript

citationsaspartoftheirtestimony.Transcriptsfrom bothhearingwill beavailableforuse

by IERG andothersin submittingwritten comments.

5. As theBoardheardattheApril 2 hearing,thepartiesinterestedin this

proceedingareattemptingto reachagreementsasto someelementsofthepetitionand

hopealsoto find waysto narrowtheissuesthat remainfor theBoard’sconsideration.

This is not areasonfor athird hearing.Any agreementsreachedthroughdiscussionscan

bemosteasilypresentedto theBoardin writtenform. Counselfor theparties,if theyare

evenmoderatelydiligent,canconferandpresentany agreementsor reformulated

positionsto theBoardby June1, 2003.

6. Still further,underBoardprocedures,IERGwill havean opportunityto

commenton whateverFirst NoticeOrderis issuedby theBoard. In starkcontrastto the

situationofmembersofthepublic attemptingto protecttheirwatersby commentingon

draftNPDESpermits,IERGcancounton receivingthis additionalopportunityfor

commentand ahearingno matterhow muchor little theBoard’sfinal languagevaries

from thelanguageon whichIERGwasfirst givenan opportunityto comment.
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Wherefore,petitionersaskthat IERG’s motion for athirdhearingbe deniedand

that adatebe set for submittingwritten commentsno laterthanJune1.

Respectfullysubmitted,

Albert F.Ettinge
Counselfor PetitionersEnvironmental
Law& Policy Center,Prairie Rivers
NetworkandSierra Club

Dated: ____________
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